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United States Department of the Interior 
OFFICE OF THE SOLICITOR 

WASHINGTON, D.C. 20240 

Memorandum 

To: Direc tor ,  N a t i o n a l  P a r k  S e r v i c e  

From: A s s i s t a n t  S o l i c i t o r ,  P a r k s  a n d  R e c r e a t i o n  

S u b j e c t :  Yosemite N a t i o n a l  Pa rk -Ki rkwood  Power  House Agreement  

E n c l o s e d  is  a  c o p y  o f :  

MODIFICA'TION FOR KIKKWOOD POWERHOUSE UNIT NO. 3 
TO STIPLIL4TION FOR AMEVDMENT OF RIGHTS-OF-WAY FOP 
CANYON POWER PROJECT APPROVED BY SECRETARY OF THE 
INTERIOR ON MAY 2 5 ,  1 5 6 1  TO FOLFILL THE CONDITIONS 
SET FORTH I N  PROVISION 6 OF SAID A M E N D E D  PERMIT. 

P l e a s e  r e t a i n  t h e  o r i g i n a l  (v rh ich  h a d  p r e v i o u s l y  b e e n  s e n t  t o  Dave 
J e r v i s  o f  y o u r  o f f i c e )  i n  y o u r  p e r m a n e n t  r e c o r d s  f o r  t h e  P a r k  a n d  
t h e  H e t c h - H e t c h y  P r o j e c t .  

David  A. W a t t s  

A t t a c h m e n t  

c c :  
w r s t c c n  R e g i o n a l  Director ,  FNP 1 
S u p e r i n t e n d e n t ,  Y o s e n i t e  I 
D i r e c t o r ,  B u r e a u  o f  R e c l a m a t i o n  1 
A s s i s t a n t  S e c r e t a r y ,  FW 1 w / a t t a c h n e n t  
S a n  F r a n c i s c q  F i e l d  S o l i c i t o r  1 
Ton B e r l i n e r ,  San  F r a ~ c i s c o  C i t y  A t t o r n e y  C 



MODIFICATION FOR KIRKWOOD POWERllOUSE UNIT NO. 3 
TO STTPULkTION FOR AMENDMENT OF RIGHTS-OF-WAY FOR 
CANYON POWER PROJECT APPROVED BY SECRETARY OF THE 
INTERIOR ON MAY 26, 1961 TO FULFILL THE CONDITIONS 
SET FORTH IN PROVISIObl 6 OF SAID AMENDED PERtIIT 

Pursuant to the Act of December 19, 1913 (38 Stat. 2421, and in 

consideration of relocation and installation of its facilities 

and the granting to it by the United States of amended rights- 

of-way applied for, the City and County of San Francisco 

("City"), a municipal corporation of the State of California, on 

May 23, 1961 stipulated and agreed and did bind itself, its 

successors and assigns to the terms, conditions and obligations 

set forth in the amended rights-of-way approved May 26, 1961 and 

amendments or modifications subsequent thereto. 

Condition number 6 of said amended rights-of-way provided, among 

other things, that the interim stream flow releases would be 

subject to a study for a recommended flow schedule. 

On December 13, 1954, the City, acting through the General 

Manager of its Public Utilities Commission, executed a further 

stipulation to fulfill the conditions set forth in condition 

number 6 and bound itself, its successors and assigns, to the 

tenns, conditions and obligations, consisting of six provisions, 

including a water release schedule set Eorth on Exhibit A, 

contained therein. Condition number 6 of this Stipulation 

provided, in part, that the City agreed that any proposed 

expansion, alteration, or other modification of the water and 



power supply facilities which could alter flow along the stretch 

of river in issue would be subject to review by the Department of 

the Interior ("Department") for the purpose of determining what 

change, if any, should be made in the agreed upon flow release 

schedule. This Stipulation was approved by the Department on 

January 31, 1985. (hereinafter "1985 Stipulation") 

By letter of July 3, 1985, the City, acting through the General 

Manager, San Francisco Water Department, requested the 

Department's review and concurrence with a proposal to add a 

third generator to the Kirkwood Powerhouse on the Tuolumne River 

in accordance with condition number 6 of the 1985 Stipulation. 

Following discussions with the Department, the City now hereby 

agrees to supplement and amend said 1985 Stipulation, to provide 

for additional protection of fishery resources and to provide 

variability in the water releases resulting Erom spring runoff to 

the extent practicable so as to enhance park resources and 

visitor enjoyment, and to bind itself, its successors and 

assigns, to each of the following terms, conditions, and 

obligations, consisting of 8 provisions, as follows: 

1. At the direction of the Department, the U.S. Fish and Wildlife 

Service, or the City, shall conduct studies to malte a 

determination as to what effect, if any, the Kirkwood Powerhouse 

Project and the Kirkwood Addition would have or have had on 

habitat for and populations of resident fish species, between 



O'Shaugnessy Dam and Early Intake. The studies will include 

information compiled since 1967. The studies will be conducted 

over a four-year period; the consequent reports and analyses 

shall be published by December, 1992. This deadline shall be 

extended in the event that the U.S. Fish and Wildlife Service 

determines that because of climatic or other environmental 

conditions, the results of said studies would result in 

inaccurate or inconclusive data. 

2. If, as a result of the Eoregoing studies, the U.S. Fish and 

Wildlife Service preliminarily determines on or after December 

31, 1986, that flows in the upper region of the Tuolulnne River 

between O'Shaugnessy Dam and Early Intake should be increased, 

the City will adjust its minimum releases as set forth in Exhibit 

A to the document known as "Stipulation for Amendment of Rights- 

Of-Way for Canyon Power Project Approved by Secretary of the 

Interior on May 26, 1961 to Fulfill the Conditions Set Forth in 

Provision 6 of Said Amended Permit", as dated January 31, 1985, 

(also referred to herein as the "1985 Stipulation") in the 

following manner. 

Under Schedule "A" to include the following: 

a. Anytime the draft through the Canyon Tunnel exceeds 920 

CFS the flow release schedule at O'Shaughnessy Dam will 

be increased an additional 64 CFS. 



b c c  bOLhDoatPptti .m~0ahtqp2~ay l s t ,  15 ,000  a c r e - f e e t  w i l l  be 
Secy '  Rdg F i l e  ( 2 )  - Room 6025-A 
SOL RF -awabiha$kegto m i t i g a t e  any d e f i c i e n c y  i n  t h e  e x i s t i n g  f low 
SOL Chron - Room 6352 
SOL-C r e l e a s e  s c h e d u l e  shown t o  be r e q u i r e d  a s  a  r e s u l t  o f  t h e  

s t u d i e s ,  a s  p r o v i d e d  f o r  i n  p a r a g r a p h  1, above.  

c .  I n c r e a s e s  t o  t h e  March t h r o u g h  J u l y  p o r t i o n  of  t h e  f low 

r e l e a s e  s c h e d u l e  i n  a d d i t i o n  t o  t h o s e  s p e c i f i e d  i n  

p a r a g r a p h s  " a "  and "b"  above n e c e s s a r y  t o  p r o t e c t  h a b i t a t  

f o r  o r  p o p u l a t i o n s  of  r e s i d e n t  f i s h  s p e c i e s  i n  any y e a r  

t h e  d r a f t  t h rough  t h e  Canyon Tunne l  e x c e e d s  920 CFS. 

Under S c h e d u l e  "B" t o  i n c l u d e  t h e  f o l l o w i n g :  

a .  ~ n y t i m e  t h e  d r a f t  t h r o u g h  t h e  Canyon Tunne l  e x c e e d s  920 

CFS t h e  f low r e l e a s e  s c h e d u l e  a t  OIShaughnessy  Dam w i l l  

be  i n c r e a s e d  a n  a d d i t i o n a l  64 CFS. 

b. A t  any t ime  a f t e r  May 1st 6,500 a c r e - f e e t  w i l l  b e  

a v a i l a b l e  t o  m i t i g a t e  any d e f i c i e n c y  i n  t h e  e x i s t i n g  f low 

r e l e a s e  s c h e d u l e  shown t o  be r e q u i r e d  a s  a  r e s u l t  o f  t h e  

s t u d i e s ,  a s  p r o v i d e d  f o r  i n  p a r a g r a p h  1, above.  

c. I n c r e a s e s  t o  t h e  March t h r o u g h  J u l y  p o r t i o n  of  t h e  f l o w  

r e l e a s e  s c h e d u l e  i n  a d d i t i o n  t o  t h o s e  s p e c i f i e d  i n  

p a r a g r a p h s  " a "  and " b "  above n e c e s s a r y  t o  p r o t e c t  h a b i t a t  

f o r  o r  p o p u l a t i o n  of  r e s i d e n t  f i s h  s p e c i e s  i n  any y e a r  

t h e  d r a f t  t h rough  t h e  Canyon T u n n e l  e x c e e d s  920 CFS. 



Under Schedu le  "C" t o  i n c l u d e  t h e  f o l l o w i n g :  

a .  On J u l y  1st i f  t h e  w a t e r  s t o r a g e  beh ind  O'Shaughnessy Dam 

i s  a t  o r  above 210,000 a c r e - f e e t  ( t h e  h i g h e s t  s t o r a g e  

r e a c h e d  i n  1 9 7 6 ) ,  4 ,400  a c r e - f e e t  w i l l  be a v a i l a b l e  t o  

m i t i g a t e  any  d e f i c i e n c y  i n  t h e  e x i s t i n g  Elow r e l e a s e  

s c h e d u l e  shown t o  be r e q u i r e d  a s  a  r e s u l t  of t h e  s t u d i e s ,  

a s  p r o v i d e d  f o r  i n  p a r a g r a p h  1, above .  

b. A d d i t i o n a l  i n c r e a s e s  t o  t h e  March t h r o u g h  J u l y  p o r t i o n  o f  

t h e  f low r e l e a s e s  s c h e d u l e  n e c e s s a r y  t o  p r o t e c t  h a b i t a t  

f o r  o r  p o p u l a t i o n s  o f  r e s i d e n t  E i s h  s p e c i e s  i n  any  y e a r  

t h e  d r a f t  t h r o u g h  t h e  Canyon T u n n e l  e x c e e d s  920 CFS. 

I t  i s  u n d e r s t o o d  and a g r e e d  t h a t  w a t e r  r e l e a s e s  made by t h e  C i t y  

a t  Hetch  Hetchy p r o v i d e d  h e r e i n  s h a l l  r ema in  i n  t h e  Tuolumne 

R i v e r  be tween OIShaughnessy  Dam and New Don P e d r o  R e s e r v o i r ,  and 

t h e  t i m i n g  of  t h e s e  r e l e a s e s  w i l l  be s u c h  a s  t o  c o i n c i d e  w i t h  t h e  

documented c a u s e s  f o r  t h e  d e c r e a s e  i n  t h e  h a b i t a t  f o r  o r  

p o p u l a t i o n s  of r e s i d e n t  f i s h  s p e c i e s  i n  t h e  a f f e c t e d  s t r e t c h  of  

t h e  r i v e r .  The e x t e n t  of  t h e s e  r e l e a s e s  s h a l l  be d e t e r m i n e d  by 

t h e  U.S. F i s h  and w i l d l i f e  S e r v i c e ,  i n  c o n s u l t a t i o n  w i t h  t h e  

C i t y ,  Commission s t a f f ,  a p p r o p r i a t e  s t a t e  and f e d e r a l  a g e n c i e s ,  

and i n t e r e s t e d  members of t h e  p u b l i c .  



3 .  The f o u r - y e a r  s t u d y ( s )  t o  be  conduc ted  s h a l l  be  a s  d e t e r m i n e d  

by t h e  U.S. F i s h  and W i l d l i f e  S e r v i c e ,  i n  c o n s u l t a t i o n  w i t h  t h e  

C a l i f o r n i a  Department  of F i s h  and Game, t h e  U.S. F o r e s t  S e r v i c e  

and t h e  N a t i o n a l  Park  S e r v i c e .  I t  is a n t i c i p a t e d  t h a t  t h e  t y p e s  

of f i s h e r i e s  s t u d i e s  t o  be  conduc ted  w i l l  i n c l u d e  f i s h  

p o p u l a t i o n ,  h a b i t a t  p r e f e r e n c e ,  and IFIM s t u d i e s .  The s t u d i e s  

w i l l  be conduc ted  by t h e  U.S. F i s h  and W i l d l i f e  S e r v i c e ;  t h e  

C a l i f o r n i a  Department  o f  F i s h  and Game; o r ,  a  p r i v a t e  c o n s u l t a n t  

s e l e c t e d  by t h e  U.S. F i s h  and W i l d l i f e  S e r v i c e  i n  c o n s u l t a t i o n  

w i t h  t h e  C i t y ,  t h e  Commission, and t h e  above  s t a t e  and f e d e r a l  

a g e n c i e s ,  and w i t h  i n t e r e s t e d  members of  t h e  p u b l i c .  The U.S. 

F i s h  and W i l d l i f e  S e r v i c e  s h a l l  have t h e  r i g h t  t o  u n d e r t a k e  t h e s e  

s t u d i e s  i t s e l f  s h o u l d  it e l e c t  t o  d o  s o .  I f  s o  d i r e c t e d ,  t h e  

C i t y  s h a l l  conduc t  t h e s e  s t u d i e s  t h r o u g h  a  p r i v a t e  c o n s u l t a n t  

s e l e c t e d  by t h e  U.S. F i s h  and W i l d l i f e  S e r v i c e  i n  c o n s u l t a t i o n  

w i t h  t h e  C i t y ,  t h e  Commission and t h e  above s t a t e  and f e d e r a l  

a g e n c i e s ,  and w i t h  i n t e r e s t e d  members of t h e  p u b l i c .  The 

p o p u l a t i o n  and p r e f e r e n c e  s t u d i e s  w i l l  be conduc ted  o v e r  t h e  n e x t  

f o u r  y e a r s ,  o r  l o n g e r  i f  n e c e s s a r y ,  a s  p r o v i d e d  f o r  i n  p a r a g r a p h  

1, above.  The IFIM s t u d y ,  a n a l y s i s  and r e p o r t  w i l l  be conc luded  

by t h e  end  of  t h e  f o u r t h  y e a r ,  o r  a s  e x t e n d e d  i f  n e c e s s a r y ,  a s  

p r o v i d e d  f o r  i n  p a r a g r a p h  1, above.  The  pu rpose  of  d e l a y i n g  t h e  

IFIM s t u d y  toward t h e  end of  t h e  f o u r t h  y e a r  i s  t o  a l l o w  t h e  

t e c h n i q u e s  a s s o c i a t e d  w i t h  t h e  s t u d y  t o  r e a c h  a  more r e f i n e d  

l e v e l ,  t h e r e b y  p r o d u c i n g  more a c c u r a t e  q u a n t i f i c a t i o n s .  Should  

t h e  above  s t u d i e s  n o t  p roduce  t h e  r e s u l t s  a n t i c i p a t e d ,  o t h e r  

n e c e s s a r y  s t u d i e s  may be u n d e r t a k e n .  



4. In the event that the results and analysis of all studies 

dictate an increase to the present flow regime as determined by 

the U.S. Fish and Wildlife Service, such an increase shall be 

implemented by the City, without right to any appeal, 

administrative hearing or further review, up to the limits set 

forth in paragraph 2 above, except that any changes to the spring 

portion of the flow release schedule specified in paragraph 2, 

Schedules A and R ,  subpart "c" and Schedule C, subpart "b" shall 

be afforded such review as provided for in paragraph 5 of this 

Modification. 

5. Both the City and the Department specifically recognize and 

agree that the issue of changes in the flow release schedule will 

be studied by the U.S. Fish and Wildlife Service or its designee 

consistent with the terms of this Modification. In the event 

that the U.S. Fish and Wildlife Service shall determine that 

changes to the March through July portion of the flow release 

schedule specified in paragraph 2, Schedules A and B, subpart "c" 

and Schedule C, subpart "b" may be necessary based upon these 

studies, it will recommend to the Secretary of the Interior such 

changes in the flow release schedule as may be necessary to 

protect the habitat for or population of resident fish species 

during the March through July portion of the flow release 

schedule. Such recommendations shall become part of these 

provisions, unless the City, within thirty (30) days from receipt 

of notice of the recommendations, shall file with the Secretary 

of the Interior, its objections thereto. In such event, at its 



r e q u e s t ,  t h e  C i t y  s h a l l  be  a f f o r d e d  a  h e a r i n g  r e g a r d i n g  t h e s e  

o b j e c t i o n s  b e f o r e  a  s p e c i a l  h e a r i n g  o f f i c e r  who w i l l  r e n d e r  

p roposed  f i n d i n g s  of  f a c t .  The S e c r e t a r y ,  a f t e r  c o n s i d e r i n g  t h e  

p roposed  f i n d i n g s  o f  f a c t  and t h e  r e c o r d ,  s h a l l  d e t e r m i n e  what 

a d d i t i o n a l  f l o w s ,  i f  a n y ,  s h a l l  be  r e q u i r e d .  

6 .  The C i t y  a g r e e s  t o  fund  t h e  s t u d i e s  d e t e r m i n e d  t o  be  

a p p r o p r i a t e  by t h e  U.S. F i s h  and W i l d l i f e  S e r v i c e  unde r  t h e  t e r m s  

of  t h i s  M o d i f i c a t i o n  a t  a  c o s t  n o t  t o  exceed  $ 2 0 0 , 0 0 0 ,  u n l e s s  

o t h e r w i s e  m u t u a l l y  a g r e e d  by t h e  p a r t i e s  h e r e t o .  

7 .  I n  an a t t e m p t  t o  enhance  p a r k  r e s o u r c e s  and v i s i t o r  en joymen t ,  

e a c h  y e a r  w i t h i n  t e n  d a y s  of t h e  c o m p l e t i o n  of  t h e  C i t y ' s  March 1 

snow s u r v e y ,  t h e  S u p e r i n t e n d e n t  o f  Yosemite N a t i o n a l  Pa rk  

( " S u p e r i n t e n d e n t " )  and t h e  G e n e r a l  Manager of  t h e  Hetch  Hetchy  

p r o j e c t  ( " G e n e r a l  Manager") s h a l l  m e e t ,  t o g e t h e r  w i t h  a  

r e p r e s e n t a t i v e  of  t h e  U.S. F i s h  and W i l d l i f e  S e r v i c e .  

A t  t h e  o u t s e t  o f  t h e  m e e t i n g ,  t h e  G e n e r a l  Manager s h a l l  e x p l a i n  

whe the r  t h e  C i t y ' s  o p e r a t i n g  c r i t e r i a  f o r  t h e  Hetch  Hetchy 

p r o j e c t  i n d i c a t e  t h a t  t h e  y e a r  w i l l  b e  a  normal  w a t e r  y e a r  ( a s  

d e f i n e d  by a  "Schedu le  A" y e a r  p u r s u a n t  t o  t h e  Flow R e l e a s e  

S c h e d u l e  se t  f o r t h  i n  t h e  1985 S t i p u l a t i o n ) ,  t h a t  i s ,  a  y e a r  when 

t h e  snow s u r v e y  i n d i c a t e s  t h a t  t h e  r e s e r v o i r  w i l l  f i l l  and s p i l l  

by J u l y  1. 



If such operating criteria indicate that the year will be a 

normal water year (Schedule A), the above-named persons shall 

make best efforts to develop a framework for the timing and 

quantity of releases from Aetch Hetchy Reservoir that will 

enhance the variability of flows and consider other measures to 

simulate to the extent possible the natural conditions of the 

Tuolumne River, and to the extent that such variability and other 

measures will not affect the City's operating and water 

requirements. 

If the General Manager, at any time, determines that climatic or 

other conditions require a departure from said framework or 

Schedules to meet the City's operating and water requirements, 

the General Manager will convene another meeting of the above- 

named persons in order to review whatever adjustments to the 

framework may be necessary. Provided, however, the City will not 

exceed 920 CFS through the Canyon Tunnel in a non-normal 

(Schedule B or C) year. 

After ten years of operating pursuant to these procedures, the 

parties, based upon their experiences during this time period, 

shall meet and attempt to develop supplemental criteria to be 

incorporated, as an amendment to this Modification, that will 

establish variances in the release regime sought by the National 

Park Service, subject to the limits of the City's operating and 



water requirements and the fisheries requirements as discussed 

above. This ten year period may be extended for such additional 

periods as the parties may deem necessary. 

No action shall be taken pursuant to this section which will 

adversely affect the fishery resource protections set forth 

elsewhere in this Modification. 

8. It is further agreed that this Modification is solely 

concerned with the operations of a third generator at the 

Kirkwood Powerhouse within the Hetch Hetchy Water and Power 

System as it is presently configured and that the provisions of 

other Raker Act Stipulations, including condition 6 of the 1985 

Stipulation, remain in effect in accordance with their terms and 

amendments thereto. 



I N  WITNESS FJHEREOF, t h e  C i t y  and  C o u n t y  o f  S a n  F r a n c i s c o  h a s  

c a u s e d  t h i s  i n s t r u m e n t  t o  b e  e x e c u t e d  i n  t h e  C i t y  o f  S a n  

F r a n c i s c o ,  C a l i f o r n i a ,  t h i s  / o  - d a y  o f & ~ ~ . i .  1 9 8 7 .  

G e n e r a l  'Manager o f  P u b l i c  
i l t i l i t i e s  C o m m i s s i o n ,  C i t y  a n d  - 
C o u n t y  o f  S a n  F r a n c i s c o  
SUBSCRIBED N D  SWO t o  b e  ore 9 m e  t h i s  & h a y  of- , 
1 9 8 7 .  

Commiss ion ,  C i t y  a n d  C o u n t y  o f  
S a n  F r a n c i s c o  

DATE : J 

n  F r a n c i s c o  

,/ 

DATE : 


